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Dear Legal Assistance Client:

SUBJECT:  ESTATE PLANNING DOCUMENTS

    Thank you for contacting us regarding estate planning.  This letter contains some basic information regarding the purpose of estate planning as well as the procedures used here to produce estate planning documents.

    The primary purpose of estate planning is to ensure that your wishes are carried out regarding your personal assets and the well being of your family after you pass away.

    For a majority of clients with young families, the primary concern in drafting estate planning documents is to ensure that the children are properly cared for by a designated guardian and trustee.  A guardian is the person who will care for and raise your children if both natural parents pass away.  A trustee is the person who handles the financial security of minor children from estate funds until the child reaches an age set by you.  A guardian is always recommended, but a trustee is not always necessary.  An attorney will help you in deciding what is best for your family.

    Another concern is the drafting of Living Wills and Medical Powers of Attorney.  Under the majority of states’ laws, a person cannot be removed from life support systems (even if technically brain dead) without a Living Will clearly defining that person’s individual wish.  Under most states’ laws, a Living Will is only acted upon after the concurrence of two doctors who assert that the individual is brain dead and being kept alive only by machines.  In most cases, a Medical Power of Attorney is used in conjunction with the Living Will so that the two doctors must convince your appointed agent, such as a spouse, of the above assertion.  Under this situation, the agent would make the final determination to withdraw life support.  Again, an attorney will go over these options in detail during your meeting.

    Attached are two documents.  The first is an Intake Sheet.  This completed document is necessary before we can offer you assistance.  Please fill it out completely and return it to us at the same time you return the questionnaire.  The second document is an estate planning questionnaire.  In the hopes of reducing the amount of waiting time required on your part, we are providing these documents in advance.

    Each person needing estate planning documents (i.e. Will, Living Will, Medical Power of Attorney, or General Power of Attorney) should complete a separate Intake Sheet and questionnaire.  Please complete the attached questionnaire completely as it is crucial that the attorney have current and correct information in order to prepare your Will and other estate planning documents.  Once you have completed the attached documents, please email them back to nlsodetrota@legal.rota.navy.mil.  If you have any questions while filling the documents out, please don’t hesitate to contact us at 956-82-2531.  

    Once we receive your documents, we will send you a message indicating that we have your questionnaire.  If you do not receive this notification from us within one working day, please call us by phone.  After we send the notification, your questionnaire will be sent to an attorney who will draft your documents.  The attorney may need to contact you by phone to gather additional information.  Once the documents are drafted, you will be contacted to arrange a time when you are available to come into our office and meet with the attorney.  During this meeting, the attorney will answer any questions you may have, ensure that the documents reflect your desires, and that all of the documents are in order.  Once complete, we will “execute” (legally finalize) your documents.  This entire process will take approximately 60 minutes.  You will then leave our office with your final estate planning documents.

    It is our hope that this process will make the experience more convenient and satisfying to you.  If you have any questions or need assistance, please do not hesitate to call.


Sincerely,


//s//


D. C. KING


Lieutenant Commander


Officer in Charge
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		FOR OFFICE USE ONLY:


ID CARD SCREEN:   FORMCHECKBOX 

CONFLICT CHECK:   FORMCHECKBOX 

CONFLICTED:  FORMCHECKBOX 
 YES
 FORMCHECKBOX 
 NO


DATE:       
APPT DATE/TIME:       

STAFF INITIALS:     



		LEGAL ASSISTANCE CLIENT INTAKE QUESTIONNAIRE



		BRING ALL PERTINENT PAPERWORK TO THE APPOINTMENT


This includes all contracts, leases, previous wills or trust agreements, divorce or other marriage orders, agreements, judgments or decrees, all law suit pleadings, petitions, or other documents and all letters you have received or sent regarding your situation.  If you do not have all documentation with you, your appointment may be rescheduled.



		Only provide information that is applicable to your situation.  If it doesn't apply insert "N/A".  All questions must be answered.



		Your Full Name (Include maiden and other names used):


     



		Home Address:
City:
State:
Zip:


     
     
     
     



		Contact Phone Numbers       

		Home:


     

		Work:


     

		Fax:


     

		E-Mail:


     



		Active Duty   FORMCHECKBOX 
        Inactive Reserve/Guard   FORMCHECKBOX 
        Retiree   FORMCHECKBOX 
         Dependant   FORMCHECKBOX 
    Other (Explain)   FORMCHECKBOX 




		Rank/Rate:       

		Grade:       

		Branch of Service:       

		EAOS:       



		Male   FORMCHECKBOX 
    Female   FORMCHECKBOX 


		Command/Employer:       



		Your Spouse’s Name:            Spouse’s Maiden Name:           Spouse’s Other Names (Spanish or otherwise):      



		IF THERE IS AN OPPOSING OR ADVERSE PARTY IN YOUR SITUATION PROVIDE COMPLETE DETAILS BELOW



		Opposing Party’s Name:     



		Home or Contact Address:
City:
State:
Zip:


     
     
     
     



		Contact Phone Numbers

		Home:       

		Work:       

		Fax:       



		Active Duty   FORMCHECKBOX 
     Inactive Reserve/Guard   FORMCHECKBOX 
     Retiree   FORMCHECKBOX 
     Dependant   FORMCHECKBOX 
     Other (Explain)   FORMCHECKBOX 




		Rank/Rate:       

		Grade:       

		Branch of Service:       

		Command:       



		Are you currently represented by an attorney for this matter? If yes, the attorney’s name:     

		 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No



		Have you received services from this Naval Legal Service Office before?

		 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No



		If yes, what services did you receive?      





		Have you seen a Legal Assistance Attorney before? If yes, the attorney’s name:     

		 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No



		What issue will you be discussing during your appointment? Check all that apply:


 FORMCHECKBOX 
  ADOPTION OR NAME CHANGE


 FORMCHECKBOX 
  CONSUMER ISSUE: Auto or other purchase or sale, auto/house repair, credit or collection problem, bankruptcy


 FORMCHECKBOX 
  DOMESTIC RELATIONS:  Support, custody; guardianship; divorce; annulment; paternity


 FORMCHECKBOX 
  IMMIGRATION: Naturalization; citizenship; resident permit; visa; employment


 FORMCHECKBOX 
  MILITARY RIGHTS & BENEFITS: Soldier & Sailors Civil Relief Act; Uniformed Services Employment and Reemployment Rights Act; Other                                                                                               

 FORMCHECKBOX 
  NOTARY: Certified Copy


 FORMCHECKBOX 
  POWER OF ATTORNEY: Includes Health Care Surrogate


 FORMCHECKBOX 
  REAL ESTATE OR LANDLORD TENANT: Purchase/Sale; lease; rental; security deposit; eviction


 FORMCHECKBOX 
  TAX: Income, sales, intangible, property, ad valorum. If it is to prepare a return during the tax season, go to the VITA or ELF location


 FORMCHECKBOX 
  WILLS OR ESTATE PLANNING: Wills, living wills, trusts, Medicaid, elder law, estate tax, probate


 FORMCHECKBOX 
  OTHER ISSUE (explain):       



		Your Signature:                                                                                                      Date:     





FOR OFFICE USE ONLY  


Attorney Assigned:       

Documents Prepared:


1.       

2.       

3.       


_1144225892.doc
 NAVAL LEGAL SERVICE OFFICE, ROTA


ESTATE PLANNING QUESTIONNAIRE


1

It is absolutely imperative that you fill this form out as completely as possible.  This form will provide the basis for your Estate Planning documents.     


		1. Marital Status
 FORMCHECKBOX 
Married     FORMCHECKBOX 
 Single
 FORMCHECKBOX 
Widowed
 FORMCHECKBOX 
Divorced
 FORMCHECKBOX 
Separated or about to divorce



		2. Name (First, Middle, Last)       



		ADVANCE \U 5.03. Spouse's Name (First, Middle, Last)       



		ADVANCE \U 5.04. Home Address (Number, Street)
City
State
Zip


     
     
     
     



		ADVANCE \U 5.05. Mailing Address If Different From Above (Number, Street)
City
State
Zip


     
     
     
     



		ADVANCE \D 5.0

ADVANCE \U 5.06. Home Phone
Svcmbr’s Work Phone
Spouse's Work Phone


     
     
     



		7. Svcmbr’s Command/Employer/Retired
Svcmbr’s Occupation
Svcmbr’s Rank 
Branch of Service

Time in Svc


     
     
     

     


     



		ADVANCE \U 5.08. Spouse's Command/Employer/Retired
Spouse’s Occupation
Spouse’s Rank 
Branch of Service

Time in Svc


     
     
     

     


     





		9. Are you a U.S. citizen?


		 FORMCHECKBOX 
Yes
 FORMCHECKBOX 
No



		10. Do you have a Will or Trust now?


		 FORMCHECKBOX 
Yes
 FORMCHECKBOX 
No



		11. Are you expecting to receive property or money from (circle all that apply):



If so, approximately how much?


		Gift Inheritance


Lawsuit - Other


$     



		12. How many natural children do you have (you are the biological parent)?


		     



		13. How many adopted children do you have?


		     



		14. How many stepchildren do you have (not adopted)?


		     



		15. In which state do you vote?


		     



		16. Which state issued your driver's license?


		     



		17. In which state is your car registered?


		     



		ADVANCE \L 2.8518. In which state(s) do you own real estate?



		     



		ADVANCE \L 2.8519. In which state(s) do you file tax returns?


		     



		ADVANCE \L 2.8520. In which state do you plan to retire/live permanently?


		     



		21. Have you ever lived in a Community Property State? (AZ,CA,ID,LA,NV,NM,TX,WA,WI,PR)

		 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No



		22. Do you have a pre-nuptial or post-nuptial agreement? 


		 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No



		23. Do you have a divorce decree that mentions pension, insurance, or other property rights?


		 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No



		If "yes' to questions 10, 22, or 23, you must bring these documents to your appointment

		





YOUR ESTATE ASSETS


When we assist you in planning your estate, it is important that we know what kind of property you own and exactly how you own it (how it is “titled”).  Each state has different rules as to how property passes, and we can only help you and your family if you take the time to gather the necessary information.  For example, Florida has special rules regarding real estate, so you may be asked to bring in copies of the deed for the attorney to review. 


You may not have some of the types of assets listed below. If not, just print "NONE" in the spaces and move on.  If you need more room to write additional assets, please write on a separate piece of paper.


24. Do you (or your spouse) have any COMMERCIAL life insurance policies and/or annuities?



 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


		Name of Company

		Who is insured

		Who owns the Policy

		1st Beneficiary

		2nd 
Beneficiary

		Death Benefit



		     

		     

		     

		     

		     

		     



		     

		     

		     

		     

		     

		     



		     

		     

		     

		     

		     

		     



		Value of your SGLI or VGLI:  $     

Beneficiary:       

		Total Value of Policies in Question 24 (Q 24):

		$     





25. Do you (or your spouse) own a home or any other real estate?  If so, bring a copy of the deed(s) to your appointment.
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


		Description and Location

		
Titled in whose name (or names)


Indicate if Joint or Beneficiary and name

		
Purchase



Price

		
Market



Value

		(-)Mortgage

		Equity



		     

		     

		$     

		$     

		$     

		$     



		     

		     

		$     

		$     

		$     

		$     



		

		

		

		Total Net Value in Q 25 :

		$     





26. Do you (or your spouse) own any other titled property such as a car, boat, etc.?




 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


		Description

		
Titled in whose name (or names)


Indicate if Joint or Beneficiary and name

		
Market



Value

		(-)Loan Bal

		 Equity



		     

		     

		$     

		$     

		$     



		     

		     

		$     

		$     

		$     



		     

		     

		$     

		$     

		$     



		

		

		Total Net Value in Q 26:

		$     





27. Do you (or your spouse) have any checking accounts or interest bearing accounts (savings, money market, CD's)?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


		Name of Bank and type of account (savings, checking, etc.)

		Titled in whose name (or names)


Indicate if Joint or Beneficiary and name

		
Approx.



Balance



		     

		     

		$     



		     

		     

		$     



		     

		     

		$     



		

		


Total Value in Q 27:

		$     





28. Do you (or your spouse) own any investments such as stocks or mutual funds (do not include IRAs)?

 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


		Name of Investment or Brokerage Account

		Titled in Whose Name


Indicate if Joint or Beneficiary and name

		Current 


Value



		     

		     

		$     



		     

		     

		$     



		     

		     

		$     



		

		


Total Value in Q 28:

		$     





29.Do you (or your spouse) have any profit sharing, IRAs or pension plans?





 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


		IRA/Plan Owner (H or W)

Description of Plan or IRA

		Who is designated as beneficiary if owner dies?

		
Current



Value



		     

		     

		$     



		     

		     

		$     



		     

		     

		$     



		     

		     

		$     



		     

		     

		$     



		

		


Total Value in Q 29:

		$     





30. Does anyone owe you money? If yes, please describe the loan(s) and approximate value.



 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


		
Description

		
Approx.



Value



		     

		$     



		     

		$     



		

		

		
Total Value in Q 30:

		$     





31. Do you own any special items of value such as coin collections, antiques, jewelry, etc.?



 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

		
Description

		
Approx.



Value



		     

		$     



		     

		$     



		

		

		
Total Value in Q 31:

		$     





32. What is the approximate total value of all your remaining personal property--whatever you own that has not been


included above? (clothes, furniture, etc.)                                                                                                                                       $     

33. Total value of everything you (and your spouse) own (add totals of Q 24 thru Q 32 above)                                                 $     

34. Do you have any debts other than mortgage(s) and loans listed above (credit cards, personal loans, etc.)?

 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


		Description

		
Amount



Owed



		     

		$     



		     

		$     



		     

		$     



		     

		$     



		

		

		
Total Personal Debt

		$     





35. Subtract total in Q 34 from total in Q 33.  WHAT IS YOUR TOTAL NET ESTATE VALUE:  


$     

36. Do you own a business? If yes, describe the business and its approximate value.



 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


YOUR PLAN OF DISTRIBUTION


In the following section you will tell us how you want your property distributed at your death. 


BENEFICIARIES


37. Do you want to give any special gifts to anyone? (for example:  wedding ring to your daughter) 


		Name of Person & Relationship

		Dollar Amount or Accurate Description of Gift

		Alternate Beneficiary (if any)



		     

		$     

		     



		     

		$     

		     





38. Do you want to give any special gifts to Organizations? (a charity, foundation, religious or fraternal organization)


		Name of Organization & Address

		Dollar Amount or Accurate Description of Gift

		Alternate Beneficiary (if any)



		     

		$     

		     





39. Distributing the Rest: Primary Beneficiaries - After the special gifts above (if any) have been distributed, who should receive the rest of the estate?


 FORMCHECKBOX 
 check here if you want your spouse to get all, and if your spouse dies, then equally to your children. NOTE: you may select this option even if you and your spouse don’t currently have children but expect to have children.


If you did not check the box above, please complete the grid below.


		Name of Person (First, Middle, Last) or Organization

		Relationship

		Percentage (must add to 100%)



		     

		     

		     %



		     

		     

		     %



		     

		     

		     %



		     

		     

		     %



		     

		     

		     %





40. Alternate Beneficiaries – If the people you have named above do not outlive you, whom do you want to receive your estate?


		Name of Person (First, Middle, Last) or Organization

		Relationship

		Percentage (must add to 100%)



		     

		     

		     %



		     

		     

		     %





If one of your children dies, do you want that child's share to go to that child's children (your grandchildren) (Per Stirpes)   FORMCHECKBOX 
, or do you want that child's share to be divided among your remaining living children, with nothing going to a grandchild whose parent died (Per Capita)  FORMCHECKBOX 
.


41. Disinheriting - Are there any relatives that you specifically do not want to receive anything from your estate? If so, list names & relationship:      

42. List dependents who may be under a disability and require special care

		Name of Dependent

		Type of Aid or Program Now Receiving

		Amount you wish to provide



		     

		     

		$     





Do you want to provide just "basic" care or luxuries/extras to supplement government benefits?  FORMCHECKBOX 
 just basic    FORMCHECKBOX 
 lux/extras


CHOOSING THE PEOPLE THAT WILL TAKE CARE OF YOUR AFFAIRS AFTER YOUR DEATH


43. Personal Representative/Executor:  This person will collect all of your assets, and then ensure that your wishes are carried out after you die.   


		Full Name:       

		Relationship:       



		Address:       

		Phone:       





44. Successor Personal Representative/Executor:  Back-up manager(s) that takes over if your first personal representative dies or resigns. 


		 1st Successor

		2nd Successor



		Full Name:       

		Full Name:       



		Relationship       

		Relationship       



		Address:       

		Address:       





45. Must the personal representative or executor be bonded or insured to protect your assets (the insurance or bond will be paid with funds from your estate)? 










 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

46. Durable General Power of Attorney (DGPOA): If you become legally incapacitated (stroke, coma, etc) and are unable to make legal decisions, you m ay appoint an agent to make these decisions for you.  This document will only be effective if you become incapacitated.  Once effective, the document allows the agent that you appoint to make any decision and do any act for you.  It is a very powerful document and should only be granted with great care, and then only to someone in whom you have the utmost trust.  If you want a DGPOA, please fill out the following grid.


		1st Grantee



		Full Name & Relationship:       



		Street Address:       



		City, State, Zip:       





47. 





YOUR CHILDREN


		Full Name (First, Middle, Last)

		Age

		T=From this Marr.


P=Previous Marriage


If P, whose? H or W

		Child Married?


Y  or N

		Number of Grand-children



		     

		     

		     

		     

		     



		     

		     

		     

		     

		     



		     

		     

		     

		     

		     



		     

		     

		     

		     

		     



		     

		     

		     

		     

		     





48. If you have step-children or adopted children, do you want your will to state that they are to be treated under your will like natural born children?












 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


49. If you have children from a previous marriage, do you want to guarantee they receive an inheritance from you?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

FOR CLIENTS WITH MINOR CHILDREN


(other clients should continue to next page)


GUARDIAN OF THE PERSON: This person will raise your children if both you and your spouse die.  The guardian with whom the child lives is called the guardian of the person, and does not have to be the same person that manages the child's money.

50. Primary Guardian of the Person


		Full Name:       



		Relationship:       



		Address:       





51. Successor Guardians(in case the primary dies)


		1st Successor



		Full Name:       



		Relationship:       



		Address:       



		2nd Successor



		Full Name:       



		Relationship:       



		Address:       





LEAVING PROPERTY FOR MINOR CHILDREN


If you leave money to minor children without further instructions, the money will be placed in a guardianship of the property. This method does not provide as much flexibility for managing the funds as other options allow, and all of the money will be given to your children when they reach age 18, which may be too early.


The alternative is a Trust. This allows the money to be managed by someone you trust until the children reach any age you choose (many choose age 25). The person managing the money (called a Trustee) has more flexibility in deciding how to invest the money, and may use the money throughout your children’s lives for their health, education, and other needs—even before they reach the age at which the money is given to them in a lump sum. 


52. Do you want to establish a trust for your children in your will? (If yes, continue below. If no, go to next page)
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


53. If the money has not been used up for my children’s health, education, etc., give the remainder as follows (choose one): 


 FORMCHECKBOX 
 give it to my children in one lump sum at age:       

 FORMCHECKBOX 
give it to my children in installments as follows (choose one):   FORMCHECKBOX 
 1/2 at 21 and 1/2 at 25; or  FORMCHECKBOX 
 1/3 at 21;1/3 at 25; and 1/3 at 30, or  FORMCHECKBOX 
 1/3 at 25; 1/3 at 30; 1/3 at 35

 FORMCHECKBOX 
 customized installments as I describe here:      

TRUSTEES FOR THE CHILDREN’S TRUST: (Who do you want to manage the Trust for your children’s benefit?):

		Full Name:       



		Relationship:       



		Address:       





Alternate or Successor Trustee (in case primary dies or resigns):


		Full Name:       



		Relationship:       



		Address:       





ADVANCED MEDICAL DIRECTIVES AND POWERS OF ATTORNEY


A LIVING WILL




		54. A Living Will makes your wishes known to family and doctors regarding life support and other medical decisions in the event you become terminally ill or injured with no hope for recovery.  Do you want a living will?

		 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No








When you come in to execute your living will, you will select which of the following procedures will be withheld if you are terminal:  surgery, antibiotics, CPR, respiratory support, and artificially administered feeding and fluids. You will have the option of selecting all of them, some of them, or none of them at the time you come in to execute your living will.


		55. Upon your death, do you wish to donate your organs?

		
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No



		56. For transplants

		
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No



		57. For science or medical research 

		
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No



		58. If practical, do you want your family to remove you from a hospital or nursing home so you can die at home?

		
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No





DURABLE POWER OF ATTORNEY FOR HEALTH CARE


59. A Durable Power of Attorney for Health Care gives broader protection.  Do you want to appoint someone (spouse, child, friend) to make health care decisions for you when you are unable to, but not necessarily terminal?  If so provide the following: 


		1st Choice:



		Full Name (First, Middle, Last) & Relationship


     



		Address


     



		2nd Choice:



		Full Name (First, Middle, Last) & Relationship


     



		Address


     





60. Do you wish to set forth your desires for funeral arrangements in your Will?  I.e. Military burial, Arlington, etc?       

Congratulations!  You have completed the Will Questionnaire.  


Estate Tax and Your Disclaimer Credit Shelter Trust


Relevant only if your estate is worth more than $1,000,000


Current tax law concerning estate taxes provides an exemption equivalent of $1,000,000 per person.  You and your spouse can give away during life or at death $1,000,000 each, without any gift or estate taxes being due.  Congress has gradually increased the exemption equivalent amount over time, and it will continue to increase as follow:







Year

Exemption







2004

$1,500,000 








2005

$1,500,000 








2006

$2,000,000








2007

$2,000,000 








2008

$2,000,000 








2009

$3,500,000








2010

no limit








2011 and out 
$1,000,000 


Additionally, current tax law provides for an unlimited marital deduction for property inherited by a United States citizen spouse (a non-citizen had NO marital deduction).  This means that you may transfer an unlimited amount of property to your spouse without incurring any federal gift or estate tax at all.  If at the death of the first spouse all property goes to the surviving spouse, there is no estate tax in the first estate because of the unlimited marital deduction.


However, the tax problem occurs in the second estate.  When the surviving spouse dies owning all of the family assets, he or she has only the one $1,000,000 exemption.  Anything in this second estate over $1,000,000 will be taxed at a rate that begins at 41%.  If you give everything to your surviving spouse, your $1,000,000 exemption equivalent is wasted.  This is usually described as the "Second Step" problem, as it gives rise to taxes in the survivor's estate.


Good estate tax planning involves utilizing as fully as possible each spouse's $1,000,000 exemption equivalent, so as to pass up to $2,000,000 estate tax free to your children, rather than just $1,000,000 from the surviving spouse. To accomplish this, when the first spouse dies, rather than giving everything to your surviving spouse outright, you put up to $1,000,000 in trust (usually called a "credit shelter" trust).  The surviving spouse can serve as trustee of this trust and receive all of the trust income, and receive principal if necessary for his or her support and medical care. Extreme care must be taken in drafting the trust if the surviving spouse is to be the trustee, as a mistake can lose the credit shelter aspect.  When your surviving spouse dies, however, the trust assets are not part of his/her estate.  In this way you can pass up to $2,000,000 estate tax free to your children ($1,000,000 through the estate of the second spouse to die because of his/her exemption, and the $1,000,000, or whatever it has appreciated to, in the credit shelter trust created by the first spouse to die.)  It is important to shield up to $1,000,000 in the first estate by not allowing it to pass to the surviving spouse outright.


This can be done by simply creating a credit shelter trust upon the first estate, and funding it with the maximum amount left of the credit equivalent amount (currently up to $1,000,000).  This allows for no discretion, and just places the amount in the credit shelter.  The other choice is to give the option to the surviving spouse to fund the credit shelter trust.


Your will and testamentary trust leaves the entire estate outright to the survivor.  The Credit Shelter Trust is to be funded by the surviving spouse disclaiming, or rejecting, part of the estate.  This enables the survivor to decide how much to keep outright (and to be taxed in the second estate), and the amount to continue in trust shielded from any further estate tax.  There is a 9-month period after the first death in which the survivor may disclaim or reject all or part of his or her inheritance.  Most assets can be disclaimed, including life insurance, but there are strict rules.  The survivor cannot accept, collect or exert control over an asset and then disclaim it – further, joint accounts with the right of survivorship between spouses, and some other types of joint property may create special problems. The Internal Revenue Service will recognize a disclaimer of property that passes by operation of law, such as joint accounts with the right of survivorship, however many state property laws do not.  To make sure that a disclaimer will be effective for joint property you should seek the advice of an attorney in that state, or divide (split) your assets to make sure.


While this type of "Disclaimer Trust" provides discretion, if the survivor fails to disclaim there will be no estate tax savings.  You must consider this, as there may be a great reluctance on the part of the spouse to "give up" anything such a short time after an emotional loss.  Think this over carefully, and decide as to whether you wish the disclaimer, or to just use the mandatory funding of the Credit Shelter Trust.


In order to take advantage of the estate tax planning provisions of the credit shelter trusts and ensure maximum utilization of your $1,000,000 exemptions, and avoid the problems of disclaiming joint property discussed above, you should split your assets, so that each of you will have property worth approximately one half the total, in your names alone so it can pass pursuant to your wills into your credit shelter trust.  You can no longer have joint property with the right of survivorship, and you must change some of your beneficiary designations. The key to the tax savings is to force a taxable estate when the first spouse dies, and then use the $1,000,000 exempt amount.  Remember that property held jointly with the right of survivorship passes automatically to the surviving joint tenant and is not controlled by your will.  You must also take into account your present SGLI and other life insurance beneficiary designations; these most probably have to be changed.


The following list will cover important points of awareness regarding some changes that must be made:


Bank Accounts, Credit Unions, Certificates of Deposit.


Should not be held in joint names with the right of survivorship, as the other spouse most probably cannot make an effective disclaimer.  They should be titled in one spouse’s name alone, so they will go into the probate estate.  If the surviving spouse disclaims, the CD then passes under the will to the credit shelter trust.


Beneficiary Designations.  


In the case of IRAs and retirement plans, the Spouse, if living, should be the beneficiary.  Only the surviving spouse can elect to postpone distribution (and taxation) for a longer period of time, by “rolling-over” into his or her own Plan or IRA.


In the case of life insurance, whether SGLI or commercial, all or part of the proceeds can be disclaimed, and therefore diverted to the credit shelter trust.  This will most likely require a change of beneficiary.  The contingent beneficiary should be:


“The trustee of the credit shelter trust in my last will and testament”


You cannot have another person as the contingent or alternate beneficiary, because when your spouse disclaims it is as if he/she died before you, and the amount disclaimed will go to the contingent beneficiary.

Stock, Mutual Funds, etc.

If you own stock, mutual funds, etc., they should be in one name, not joint with the right of survivorship.


Real Estate.


Real Estate enjoys a special type of ownership when owned by a married couple, called “tenants by the entirety”.  One of the important aspects of this type of ownership is that the property is usually protected from the claims of creditors of only one of the spouses.  Because of this, and due to the complexity of Homestead in Florida and several other states, it may not be advantageous to transfer your residence.  This should be discussed with your attorney. Remember, not all the assets must be subject to the disclaimer, just enough to make up the $1,000,000, or to achieve the tax savings that you wish.


Personal Property.  


Furniture, furnishings, clothing, jewelry and items that have no certificate of ownership will pass in the estate of the spouse that owns those items.


This is only a general discussion of some aspects of enabling the funding of the credit shelter trust, and as you can see, if your investments and assets are complex, the funding or transfer process can be involved, time consuming and costly.  The funding requirement does not cease after you initially re-title the assets, but continues during your lifetime.  Every time you sell an asset, purchase a new asset, or change brokers it will result in funding considerations and maintaining a balance between both spouses. 




The alternative to the division of assets and the use of credit shelter trusts would be to attempt to keep your combined estates under $1,000,000.00 by establishing a vigorous gifting program.  You would continue to gift away all sums over $1,000,000, but not exceed the annual exempt gift amount.


During your life, you may give $11,000 ($22,000 in the case of a married couple) annually to anyone without incurring any gift tax.  For example, if you have 2 children and 4 grandchildren, then you could conceivably give $22,000 to each every year (or $132,000) without a gift tax.  A significant tax benefit of such a lifetime gift is that appreciation in value following the date of the gift is not subject to transfer taxes.  By giving property likely to appreciate in value, you remove from your estate the increase in value, thereby avoiding any transfer tax on that appreciation.   However, bear in mind that the recipient takes your cost or basis in the gifted property, and will have to pay any capital gains tax using that cost upon a sale of the property, whereas if the recipient inherited the asset, the basis would be the value at date of death, eliminating any gain from your purchase to your death.


If you make taxable gifts during your lifetime (e.g., gifts of more than $11,000 to any individual in any one year or more than $22,000 to one individual if your spouse joins in the gift), there will be a gift tax due which may reduce your $1,000,000 exemption. If you have a lower exemption equivalent then the estate tax will apply at a lower level.
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