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What is bankruptcy?
Bankruptcy is a legal method of eliminating debt and providing a means for debt-oppressed people to obtain a "fresh start." In many cases, bankruptcy means the elimination of all debt owed to creditors. There are two primary forms of bankruptcy for consumers, Chapter 7 and Chapter 13. 

What can bankruptcy do for me?


Bankruptcy may make it possible for you to:

· Eliminate the legal obligation to pay most or all of your debts. This is called a "discharge" of debts. It is designed to give you a fresh financial start.
· Stop foreclosure on your house or mobile home and allow you an opportunity to catch up on missed payments. (Bankruptcy does not, however, automatically eliminate mortgages and other liens on your property without payment.)
· Prevent repossession of a car or other property, or force the creditor to return property even after it has been repossessed.
· Stop wage garnishment, debt collection harassment, and similar creditor actions to collect a debt.
· Restore or prevent termination of utility service.
· Allow you to challenge the claims of creditors who have committed fraud or who are otherwise trying to collect more than you really owe.
What won't bankruptcy do for me?


Bankruptcy, however, cannot cure every financial problem. Nor is it the right step for every individual. In bankruptcy, it is usually not possible to:

· Eliminate certain rights of "secured" creditors. A "secured" creditor has taken a mortgage or other lien on property as collateral for the loan. Common examples are car loans and home mortgages. You can force secured creditors to take payment over time in the bankruptcy process and bankruptcy can eliminate your obligation to pay any additional money if your property is taken. However, you generally cannot keep the collateral unless you continue to pay the debt.
· Discharge certain types of debts singled out by the bankruptcy law for special treatment such as child support, alimony, some student loans, court restitution orders, criminal fines, and some taxes.
· Protect cosigners on your debts. When a relative or friend has co-signed a loan, and the consumer discharges the loan in bankruptcy, the cosigner may still have to repay all or part of the loan.
· Discharge debts that arise after bankruptcy has been filed.
What is Chapter 7 bankruptcy?
Commonly referred to as "straight bankruptcy," chapter 7 is the most commonly filed form of bankruptcy. In a bankruptcy case under chapter 7, you file a petition asking the court to discharge your debts. The basic idea in a chapter 7 bankruptcy is to wipe out (discharge) your debts in exchange for your giving up property, except for "exempt" property, which the law allows you to keep.  Property that is not exempt is sold, with the money distributed to creditors. Only individuals may obtain a discharge in a chapter 7 proceeding. Chapter 7 debtors usually have large credit card debt and other unsecured bills coupled with few assets. In the vast majority of cases filing chapter 7 bankruptcy will completely eliminate all of the debts.

Who can file Chapter 7 bankruptcy?
Any person, (not a business or partnership) may file chapter 7 bankruptcy. The debtor must reside or have a domicile, or property in the United States or a municipality. The debtor must not have been granted a chapter 7 discharge within the last 6 years or completed a chapter 13 plan.  And, the debtor must not have had a bankruptcy filing dismissed for cause within the last 180 days. The discharge in a chapter 7 or 13 bankruptcy will not be granted if it is a "substantial abuse" of bankruptcy to grant the debtor relief. 

What is a Chapter 13 bankruptcy?

In a chapter 13 case you file a "plan" showing how you will pay off some of your past due and current debts over three to five years. The most important thing about a chapter 13 case is that it will allow you to keep valuable property, especially your home and car. In a chapter 13 plan the creditors may receive all or a portion of the actual obligation from the debtor. The amount paid to each creditor is determined by several factors that include the debtors' disposable income and the type of creditor. To file a chapter 13 bankruptcy you must have a "regular source of income" and have some disposable income. Like in a chapter 7, corporations and partnerships may not file under this chapter. 

You should consider filing a chapter 13 plan if you: 

· Own your home and are in danger of losing it because of money problems;
· Are behind on debt payments, but can catch up if given some time;
· Have valuable property which is not exempt, but you can afford to pay creditors from your income over time;
· Have tax obligations, which would not be discharged in a chapter 7 bankruptcy.
When is a Chapter 13 a better alternative to a Chapter 7?


A chapter 7 bankruptcy is usually for debtors who have a large amount of unsecured debt and do not wish to keep the assets, which serve as security for a debt.  A chapter 13 is a better alternative than chapter 7 when the debtor has too much income to file a chapter 7, when some of the debt is non-dischargeable in bankruptcy, or when there are secured assets the debtor wishes to keep.  A chapter 13 bankruptcy allows the debtor to make up their overdue payments and reinstate the loan agreement. Also, where a debtor has valuable property that is not exempt under the federal or state exemptions and wants to keep it, a chapter 13 may be a better option. 

Does bankruptcy destroy my credit?

Unfortunately, if the debtor is behind on his bills his credit may already be damaged. The record of filing bankruptcy will stay on your credit for up to 10 years, however often by making payments on time after your bankruptcy you can regain a good credit rating within 2 years of your discharge.  Ironically, in many cases filing bankruptcy may actually help your credit rating because discharging your debts greatly improves your debt to income ratio, which is a major indicator creditors use in determining your creditworthiness.

Legal Assistance Appointments:

For an appointment with a NLSO EURSWA legal assistance attorney, please contact the Legal Assistance Office, located in Admin II, Capodichino, by telephone at DSN 626-4576, or commercial 081-568-4576.  

Resources:

Title 11 U.S.C. Sec. 101, et seq.
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